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DECISION AND ORDER

This case arises from System’s Plus Technology, Inc.’s (*Employe™) request for review of the
denid by a U.S. Depatment of Labor Certifying Officer (“CO”) of an gpplication for dien labor
cetification. The certification of diens for permanent employment isgoverned by section212(a)(5)(A) of
the Immigration and Nationdity Act, 8 U.S.C. §1182(a)(5)(A), and Title 20, Part 656 of the Code of
Federd Regulations (“*C.F.R.”). Unless otherwise noted, dl regulations cited in this decison are in Title
20.



Under 8212(a)(5) of the Act, as amended, an dien seeking to enter the United States for the
purpose of performing skilled or unskilled labor is indigible to receive labor certification unless the
Secretary of Labor has determined and certified to the Secretary of State and Attorney Generd that, at
the time of application for avisaand admission into the United States and &t the place where the dienis
to perform the work: (1) there are not suffident workers in the United States who are able, willing,
qudified, and available; and (2) the employment of the dienwill not adversely affect the wages and working
conditions of the United States workers smilarly employed.

An employer who desires to employ an dien on a permanent basis must demondrate that the
requirements of 20 C.F.R. Part 656 have been met. These requirements include the responsibility of the
employer to recruit U.S. workers at the prevailing wage and under prevailing working conditions through
the public employment service and by other means in order to make a good faith test of U.S. worker
avalahility.

We base our decision on the record upon which the CO denied certification and the Employer’s
request for review, as contained in the apped file (“AF’), and any written arguments. 20 C.F.R.
8656.27(C).

Statement of the Case

On July 30, 1998, the Employer filedaFormETA 750, Applicationfor AlienLabor Certification,
with the Maryland Department of Labor, Licenang and Regulation (“DLLR”) on behaf of the Alien,
SometheaPhang. (AF 50-51). Thejob opportunity waslisted as*Network Anayst,” and thejob duties
were listed asfollows:

Maintains and improves data communications network systems using basc computer
programming skills and knowledge of network design, software and adminitration.

(AF 50). The stated job requirements for the position, as set forthonthe gpplication, are aB.S. in “Elect.
Eng., Commun. Eng. or direct related.” No experience was required in the job offered.
(1d.). Therate of pay was listed as $36,000 per year. (Id.).

On August 5, 1998, Employer submitted a letter to the DLLR requesting that the 1997 Human
Resource Association of the Nationd Capitd Area (“HRA-NCA”) for Network Andys Level | be used
or considered for the determination of prevaling wage for this position. (AF 48-49). On February 12,
1999, the DLLR natified the Employer thet the HRA-NCA 1998 is gpplicable for useinthis case and that
the position offered is classfied asa“Leve || Network Andyst” withthe prevailing wage of $46,800 per
year. (AF44-47). OnMarch 25, 1999, the Employer responded to the DLL R’ snotice and asserted that
it reexamined the nature and extent of duties and responshilities that is involved in this position and
concluded that the podition isin every respect an entry level position. Employer stressed that the worker
in this position “does not initiste any actions on his own, and is only responsible for maintaining and
troubleshooting our systems under direct supervisonand close monitoring. Theskillsused inthiswork are
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very basic, and are those that are generdly acquired in most related undergraduate programs.”  (AF 43).
In addition, the Employer found that the job description may have falled to illudrate the true entry leve
nature of this pogtion, and therefore Employer amended the description in the ETA 750A Item 13 to
indude the statement: “working under the direct supervision of admin. and programming gaff.” (AF 43,
50). Employer asserted that Network Andyst | more accurately describes the level of respongbilities
involved. (AF 43).

The gpplicationwasforwarded to the CO on April 8, 1999. (AF 40). On April 15, 1999, the CO
issued a Notice of Andings (“NOF’) proposing to deny the gpplication for failure to offer the prevailing
wage inviolaionof Sections656.20(c)(2), 656.20(g) and 656.21(g)(4). (AF 38-39). The CO found that
the wage offer of $36,000 per year is below the prevailing wage of $69,284.80 per year. The prevailing
rate of pay was determined by the OES Leve 2. The CO explained that Level 2 was assgned to thisjob
opportunity based on the job duties described in Item 13, ETA Form 750A as initidly submitted to the
locd officeand the informationcontained inltem 15(a), ETA Form750B. The CO found that “[t]he dien
has been performing the job duties since 1997 and cannot be considered an entry level employee” (AF
39). The Employer was ingtructed to rebut this finding by ether increasing the salary offer to equal or
exceed the prevalling rate of pay and readvertisng the job opportunity or by submitting countervailing
evidence that the prevailing wage determination is in error and that its wage offer equas or exceedsthe
prevaling rate of pay in the area of intended employment. (Id.). The CO explained that countervailing
evidence mugt include anindependent wage survey of employersin the area of intended employment and
a statement addressing why the local office' s prevailing wage determination was in error. (1d.).

Employer submitted its rebuttal on May 19, 1999. (AF 32-37). Employer asserted that this
position was an entry level position and thet its wage offer was within the dlowable margin of error limits
of the prevailingwage for this position. Employer relied onthe HRA-NCA survey for the Network Andyst
| position and argued that this survey is highly reliable and applicable to this position. Employer noted that
in the NOF, the CO did not make any reference to Employer’ s request that this survey data be used but
that the OES Leve 1 wage for the position is $35,942.40 whichis dightly lessthen Employer’ swage offer
of $36,000. Employer argued that this position is“truly ‘entry’ level” and that the worker requires direct
supervison and uses only a basic level of understanding as gained through an undergraduate college
curriculum. (AF 33). Employer pointed out the fact that it required no experience for the position, that the
individua would not perform any “sdf-directed” work, the individua would supervise no other workers,
and the individua would be supervised by adminigtrative and programming saff. (1d.). Employer argued
that:

Since this pogition is open and avalable to any qudified U.S. workers who might be or
become available, the information provided is current and accurate. In other words, an
available U.S. worker who today presents himself to us for employment would be asked
to performexactly those dutiesthat we have described inour application, and would need
to possess no lessthan those qudifications that we have described as the actuad minimum
requirementsfor the postion. Thefact that Mr. PHANG has been employed since August
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of 1997 does not have any bearing ontheseeements. Thejob position anditsdutieshave
not changed, and the requirementsfor the position have a so not changed becausethey are
directly related to the job duties and the knowledge needed to perform them. Whereas
many workers might choose to undergo additiond training, or use their job experience to
move into progressively more responsible positions, Mr. PHANG has not done soand is
in fact performing the same job duties now that he was originaly hired for in 1997.

(1d).

Onduly 21, 1999, the CO issued a Find Determination (“FD”) denying certification. (AF 30-31).
The CO found that the Employer had failed to either amend itswage offer to meet the prevailing wage rate
or to produce evidence showing that the prevailing wage determination was in error and remained in
violation of Sections 656.20(c)(2), 656.20(g) and 656.21(g)(4). The CO noted that in its Rebuittal,
Employer asserted that the only reason provided in the NOF that the position was not entry levd is the
referenceto the Alien’s performance in the job since 1997. The CO found, however, that the NOF adso
made reference to the description of the job duties as “originally submitted.” (AF 31) (emphasis in
origind). The CO found that the words*“working under the direct supervision of admin. and programming
daff” were added after the gpplication wasfiled and the Levd 2 prevailing wage was assigned by the State
Agency. (Id.). The CO concluded that these* embellishments appeared to have been added for the sole
purpose of downgrading the position to an entry level job.” (1d.).

On August 24, 1999, the Employer filed a Request for Review of the denid of certification. (AF
1-29). Employer argued that the offered position wasimproperly classified at the OES Level 2 wageleve
for prevalling wage determination purposes, and should have instead been accorded an OES Level 1 or
comparable wage. Employer aso argued that the CO erred proceduraly in that he failed to acknowledge
or refer to in any way Employer’ swage surveys from a source that is routinely accepted and cited within
thisregion. In addition, Employer argued that the CO raised for thefirgt timein the FD that the pogtion
description consdered by the CO was that “as origindly submitted” as opposed to the dightly amended
versonthat was transmitted to the CO by the State of Maryland. Employer argued that the NOF “did not
specificaly raise or discussthisissue, but merely inferred it without the benefit of the bold faced typeface
that appeared in the Find Determination.” (AF 8).

Discussion

Under section656.20(c)(2), an employer isrequired to offer awage that either equals or exceeds
the prevaling wage determined under 656.40. That regulation dates that the prevailing wage for
occupations not subject to the Davis-BaconAct, asinthe indant case, mugt be determined by the average
wage pad to workers smilaly employed in the area of intended employment. Where an employer is
notified that its wage offer is below the prevailing wage, but fails ether to raise the wage to the prevailing
wage or to judtify the lower wage, certification is properly denied. Kenyon & Kenyon, 1996-INA-027
(Dec. 8, 1997); Editions Erebouni, 1990-INA-283 (Dec. 20, 1991). When chalenging the CO’'s
prevaling wage determination, an employer bears the burden of establishing both that the CO's



determination is in error, and that the employer’s wage offer is a or above the prevaling wage. PPX
Enterprises, Inc., 88-INA-25 (May 31, 1989) (en banc).

Inthe present case, the CO’ s prevailing wage for the positionis $69,284.80 per year based onthe
OES Leved 2. The Employer’s wage offer of $36,000 per year was below the CO’s determination of
prevaling wage but was, however, within 5% of the HRA-NCA wage determination for the Network
Andys | postion and, according to Employer, it exceeded the OES Level 1 prevalling wage of
$35,942.20. Employer argues that the CO's prevailing wage determination is in error as it has
incorrectly classfied the job offered asaLevel 2 postion rather thanaLeve 1 or entry level postion. The
CO found that the position was not entry level based on the job duties described on the application for
labor certification initidly submitted to the local office and based on the fact that the Alien has been
performing the job duties since 1997. (AF 39).

The gpplicationas originaly submitted described the job duties as: “Maintains and improves data
communications network systems using computer programming skills and knowledge of network design,
software and administration.” (AF 45). The Employer later amended the job duties to include “working
under the direct supervison of admin. and programming staff.” (AF 50). The CO argued that this
amendment was madein light of the state agency’s dlassfication of the position as Network Andy<t |1
rather thanNetwork Andyst |. Regardiess of the Employer’ smotivation for the amended job description,
the Employer never required any experience in the job offered but only a Bachelors of Science. On its
face, thisjob opportunity appearsto be entry level. One issue, therefore, is whether the job opportunity
should be classified asaLeved 2 postion based on the fact that the Alien had one year experiencein the
job offered at the time Employer filed the gpplication for aien |abor certification.

One fundamentd provision in labor certification requires the employer to describe the job
opportunity in terms of its actual minimum requirements. See § 656.21(b)(6). Another provision, 8
656.21(g)(6) requiresthe advertisement to state the minimum job requirements. The overriding objective
of these two provisonsisto ensure that U.S. gpplicants are not required to possess a greater degree of
training or experience than the dien when he or shewas hired. A settled corollary to this principleis that
the job requirements cannot include or require the same type of experience which the dien has acquired
whileworkingfor theemployer inthe same job. See Apartment Management Co., 1988-INA-215 (Feb.
2, 1989); Delitzer Corp. of Newton, 1998-INA-482 (May 9, 1990) (en banc).

The CO's finding that this position is not entry level based on the Alien’s experience in the job
offered appears incons stent withtheserequirements. If the Employer is required by § 656.21(b)(6) and
§656.21(g)(6) to describe the position, and to advertiseit, interms of itsminimum requirements, and if the

The OES wage survey was not submitted by the CO or the Employer for review. The only
wage surveys submitted were that of the HRA-NCA surveys for Network Andyst | and 11. (AF 34-
35).
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Employer is aso required to describe the requirements as they existed when the Alien was first hired,
disdlowing any training or experience acquired while on the job, it seemsincongruousto aso require the
Employer to offer awage that corresponds to the Alien’ sadded on-the-job experience and traning. Cf.,
University of North Carolina, 1990-INA-422 (June 9, 1992) (certification granted where wage offer
was below actud salary paid to Alienwhichaccounted for Alien’ sexperience gained over and beyond the
stated minimumjob requirements). Ineffect, the CO’ sinterpretation of the prevailing wagefor anon entry-
level pogition requires the Employer to advertise the wage for a more experienced applicant, to U.S.
workerswho are not required to have that experienceand training. It was, therefore, ingppropriatefor the
CO to base the wage determination on the Alien’'s prior experiencein the job offered as this experience
was not required of U.S. workers.

Pursuant to 88 656.25(c), if a CO does not grant certification, the CO must issue a NOF stating
the spedific groundsfor itsissuance. The Board has held that the NOF mugt give notice whichis adequate
to provide the Employer the opportunity to rebut or cure the dleged defects. See Henry Khor, 1999-
INA-153 (Aug. 9, 1999); Downey Orthopedic Medical Group, 1987-INA-674 (Mar. 16, 1988) (en
banc). The NOF must specify what the employer must show to rebut or curethe CO’ sfindings, otherwise,
the Employer is deprived of ful opportunity to rebut. See Peter Hsieh, 1988-INA-540 (Nov. 30, 1989).

Here, the CO dearly outlined the necessary corrective actions Employer would need to
demondirate to rebut the NOF. The CO explained that the prevailing rate of pay was determined by the
OES Leve 2 which was assgned to this job opportunity based on the job duties described in I1tem 13,
ETA Form 750A asinitidly submitted to the local office and the informationcontained in Item 15(a), ETA
Form 750B. The CO pointed out the fact that the Alien had been performing the job duties since 1997
and cannot be considered an entry level employee. The CO did not provide a job description for OES
Leve 2 and did not make any referenceto the Employer’ s previoudy submitted wage survey. Inthe FD,
the CO again made no referenceto the wage survey submitted by Employer but concluded that the position
was not entry-level. The CO for thefirg time addressed hisfinding that Employer amended its gpplication
“for the sole purpose of downgrading the position to anentry leve job.” (AF 31). Although the NOF did
state that the wage determination was based on the job duties described in the application as “initidly
submitted”, the CO did not expresdy specify that it did not find the amended job descriptiontobecredible.
These amendmentswere madeto Employer’ s gpplicationbefore it was submitted to the CO and therefore,
it was reasonabl e that the Employer did not understand that the motivationbehind Employer’ samendments
were being questioned.

In the indant case, a second NOF would have been appropriate to provide Employer an
opportunity to respond to the CO’ s finding that Employer’s “embdlishments’ to the description of job
dutieswere added for the sole purpose of downgrading the position to an entry level job. Inaddition, the
CO should have responded to Employer’ s wage survey and provided the description of the OES Level
2 job duties in order to alow the Employer to review and respond to the survey used by the CO. It is
appropriate, therefore, in light of the deficiencies in the determination reached by the CO, to remand this
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meatter for further consideration by the CO. At that time, the CO should address the issue raised by the
Employer regarding the difference between an entry-level Network Andys position and the OES Level
2 pogtion. See Lisa Renstrom, 1993-INA-262 (June 28, 1994). The CO should aso consider that the
advertised wage offer should match the vaue of the minimum reguirements, demanded of the Alienwhen
intidly hired, and of U.S. gpplicants, dike, assuming that the wage offer also meets or exceeds the
prevailing wage. See University of North Carolina, supra.

Order

The Certifying Officer’ sdenia of labor certification is VACATED and the casesisREMANDED
for proceedings consstent with this opinion.

For the Pand:

DONALD B. JARVIS
Adminigrative Law Judge

San Francisco, Cdifornia



